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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR I T LA TS~

Revision application to Government of India:

(1) =0 SoaTee e AT aw, 1994 6T 8T aq 719 adq T ATHAT & a1 § A dIT &l
SU-GTRT & TIH I o Sl GOeqvr dae fefier ai=e, W axanre, Oy wermer, e frm,
=i} wiSrer, Straw <7 waw, @9s 91, 7% fawetl: 110001 HY F S =Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@)  afs A & g1 & A ¥ o9 TET e e ¥ Rl querr ar e we § 9r G
WO & GEY WUSTII § I & ST g A &, A7 fohefl woe i 4 woe o =11 o et shreer &
T {3t AU § §T ATl T THhaT 3 IR g8 il

In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another duringa‘e]f{u?-eourse
PLd \4.' =3 W/ .

of processing of the goods in a warehouse or in storage whether in 7/factp.n. wOr In.a

s

warehouse.




(@) W & Argx Rt g 41 veur § Faifia wrer o= a1 #rer & AfRai § Seer o oy awr )
ITITE Y[ o 1Rl o WIHe | ST ARG o g et Tg am v § FReifaa g1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M) Il Y BT QI (6T AT HIRA & aTee (T91er A1 s ) v & @ e g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(ﬁ) ST STATGT Y ST [ 6 HIATT & [T ST ST hige AV Y T8 g 30 U Areer sy 59
ORT Ud [ % qariee S, m%mmﬁra‘rwqtmmwﬁmwmﬁawﬁz) 1998
gRT 109 gRT g g T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) v Scared e (sTfter) Mammast, 2001 F fRaw 9 F siwviq A yo=r dear gu-8 # &r
it &, AT ameer & wid sreer AT fomts & O =@ & sacga-enser ¢ srefier swaer 6 ar-ar
gfaat & a1 IR sMraed T ST F1[Q S9E 91y @rar g # ged N & siaia o 35-3 §
et 6t 3 YRTaTe o GeE & €T SRR-6 AT it i off gt =Ryl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) A emdew & ey SIEl Tory T Ueh AT@ ©9 AT ST HH gral 94 200 /- B AT i
SITT 3% STl S<ed T T F SATET &l af 1000/ - ¥ Hr YF1ar 6T sy
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT QF, Pl ScITeT e T aT < e 19 AT TIEar & g srefier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) el STUTRA e ATTaH, 1944 & gRr 35-1/35-7 & sfavia:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
(2) ShfoTad UREgE ¥ TdTC STETX 6 odTaT @l ordier, srdlell % Al § HIAT {F, Frard
SeUTe e T FaTehe erdietty mmariaeer (Reee) &t uftm asfm difesr, segaemEme # 20d 7,
TEHTET Ha, sraaT, FREATR, gHarae-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penﬁl’,‘r,y“/mdemand /
refund is upto S Lac, 5 Lac to 50 Lac and above 50 Lac respectlv,ejly 16 t‘he ,fo:rm of

crossed bank dra.ft in favour of Asstt. Registar of a branch of a;ny a;omm‘tq\ ptl\bhc
3 i i




sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) =l 3w enraer H =S HoT QT T THTILT JIAT § QT TS YT ST = forg e T YIraTT SUg<h
&1 & T ST =S1RT 39 a2 % gd g ol & forer v e a9 % e ganlRafy erdishe
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In case of the order covers a number of order-in-Original, fee for each O.1.0O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) T @ AfEHad 1970 TAT HEIEd S AqgEr -1 & siodia Haiia e e 95
e AT gAAeer FoTreaf g sfam & o # ¥ Jedd 6l T Tau € 6.50 3 &7 =qramer
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One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) & A Gefara wrHeit st HaErer S e Mt it @ oft ear st B strar § < &
9, el ICATE e T QaTae STt =rarfeaeT (Fratfafy) Faw, 1982 # [T &

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T g, Feald ST o Td qATHL AT 1 AT eeor (Reee) T gt ooy 3 e
¥ deIHIT (Demand) T &€ (Penalty) & 10% T& STHT HAT AHATE gl FIAITR, SATEHTH T& ST
10 T FIC g1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

T TS QR T VAT o STaid, STIA G Adoq @i /i (Duty Demanded)|
(1) g% (Section) 11D % aga FetiRa T,
(2) foraT Tera qae wise &t T,
(3) Frare e Fawt ¥ faw 6 % aga 37 Wi

7g O o7 ¢ wfe erfier ¥ wger qF ST A e W enfier s w3 % O O 9« @ fedr
AT &l

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T R 3 WA erler STTERTOT 3 WHET STg! Qe SF2rar e AT qvs faaried gy av AT o g
% ¥ 10% SFTT U< A< STg! Herer sve e g 79 a8 % 10% HIAT 9 T S qehell gl

In view of above, an appeal against this order shall lie before the Tri unal on
payment of 10% of the duty demanded where duty or duty and penalty ate’ m“dls,pute
or penalty, where penalty alone is in dispute.” 3 i
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Hitesh Ramanbhai Patel,1/B,
manichandra Society, Vibhag-II, Sun and Step Club Road, Thaltej, Ahmedabad -
380054 (hereinafter referred to as “the appellant”) against Order-in-Original No. GST-
06/D-VI/O&A/753/Hitesh/AM/2022-23 dated 23.03.2023 passed by The Assistant
Commissioner, CGST Division-VI, Ahmedabad North (hereinafter referred to as “the

adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
ABGPP7077B. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of
Rs. 14,86,453/- during the FY 2016-17, which was reflected under the heads “Sales of
services” (Value from ITR)" filed with the Income Tax department. Accordingly, it
appeared that the appellant had earned the substantial income by way of providing
taxable services but has neither obtained Service Tax registration nor paid the
applicable service tax thereon. The appellant were called upon to submit copies of
relevant documents for assessment for the above said period. However, the appellant

had not responded to the letters issued to them by the department.

2.1 Subsequently, the appellant was issued Show Cause Notice No. GST-06/4-
1616/Hitesh/2021-22 dated 18.10.2021 demanding Service Tax-amounting to Rs.
2,22,967/- for the period FY 2016-7 under proviso to Sub-Section (1) of Section 73 of
the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75

of the Finance Act, 1994; imposition of Late Fee under Rule 7C of the S. tax Rules,
1994 read with the section 70 of the Finance Act,1994 for ST-3 returns late/not filed

and imposition of penalties under Section 77 and Section 78 of the Finance Act, 1994.

However, the appellant had not responded to the department.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by
the adjudicating authority wherein the demand of Service Tax amounting to Rs.
2,22,967/- was confirmed under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994 along with Interest under Section 75 of the Finance Act, 1994 for
the period from FY 2016-17. Further (i) Penalty of Rs. 2,22,967/- was also imposed on
the appellant under Section 78 of the Finance Act, 1994; (i) Penalty of Rs. 5,000/- was

gand (i) Late
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fee/Penalty of Rs. 40,000/- was imposed on the appellant under Section 70 of the
Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal on the following grounds:

o The appellant submitted that as they were not registered with the service tax
department, they were required user ID and the password to pay the pre-
deposit amount. This take too much time, thereby a delay of 13 days was

occurred in filing the present appeals. They requested to condone the same.

o The appellant has earned the subject income from business of transportation,
Road Transport and they are not a GTA. Their activity fall in the negative list of
service tax as per section 666D. They have trucks which are used for small
clients for transporting sand to the construction sites locally. Freight charges

are also below Rs.1500/- for one truck.

o The appellant stated that they have filed their submfssion dated 04.12.2021
but the adjudicating authority failed to consider the same. Even if they are
liable to pay service tax, they are eligible for threshold exemption which was
not extended to them. ‘

o They submitted that they have nothing suppressed from the department and
the extended period can't be invoked in their case. The appellant denies all
the demand confirmed vide impugned OIO and submitted that the OIO is
against the facts, equity and law and the same may be quashed and set-

aside.

4. Personal hearing in the case was held on 19.03.2024. Shri Punit Jhamtani,
Chartered Accountant, appeared on behalf of the appellant. he informed that the
client is owner of two trucks and locally transporting construction material. He is not
a GTA. The.local transportation is covered under neg'ative list -66D(p). Hence the
client is not liable for service tax. Further he requested for one day time to submit

additional documents which have been received in this office on dated 20.03.2021.

5. On going through the appeal memorandum, it is noticed that the impugned
order was issued on 23.03.2023 and delivered on dated 12.04.2023 to appellant. The

present appeal, in terms of Section 85 of the Finance Act, .1.994 was filed on
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22.06.2023, i.e. after a delay of 11 days from the last date of filing of appeal. The
appellant have along with appeal memorandum also filed an Application seeking
condonation of delay stating that they were not registered with the service tax
department and the user ID and the password were required to pay the pre-deposit
amount. This has taken too much time, thereby a delay of 11ldays was occurred in

filing the present appeals which was required to be filed on or before 11.06.2023.

6. Before taking up the issue on merits, I proceed to decide the Application filed
seeking condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal
should be filed within a period of 2 months from the date of receipt of the decision or
order passed by the adjudicating authority. Under the proviso appended to sub-
section (3A) of Section 85 of the Finance Act, 1994, the Commissioner (Appeals) is
empowered to condone the delay or to allow the filing of an appeal within a further
period of one month thereafter if, he is satisfied that the appellant was prevented by
sufficient cause from presenting the appeal within the period of two months.
Considering the cause of delay given in application as genuine, I condone the delay

of 11 days and take up the appeal for decision on merits.

T I have carefully gone through the facts of the case, grounds of appeal,
submissions made in the Appeal Memorandum, during the course of personal
hearing and documents available on record. The issue to be decided in the present
appeal is whether the impugned order passed by the adjudicating authority,
confirming the demand of service tax against the appellant along with interest and
penalty, in the facts and circumstance of the case, is legal and proper or otherwise.

The demand pertains to the period FY 2016-17.

8. I find that in the SCN in question, the demand has been raised for the period
FY 2016-17 based on the Income Tax Returns filed by the appellant as they failed to
respond the departmental letters. Further, the demand was confirmed on ex parte

basis.

9. Now as per submission before me, it is seen that the appellant has furnished the
copies of registration certificate of 2 loading vehicles registered in his name. Further,
from 26AS filed for the relevant period and the copies of the sample invoices, it can

be seen that, they have supplied “Sp. Greet and Sp. Kapachi” to various client and
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appears that the appellant is a small service provider of transportation of goods and
he is not a GTA. The income received against such activity is exempted from the
service tax as per the Clause (p) of the Section 66D of Finance Act, 1994.Relevant

portion of the above is re-produced as under:

66D. Negative list of services. - The negative list shall comprise of the following
services, namely: -

(p) service by way of transportation of goods
(1) by road -except the services of

(A) a goods transportation agency, or

(B) a courier agency.

So once the activity falls within the meaning of any service provided in service
tax negative list, the activity is out of service tax applicability. Since the demand of
Service Tax is not sustainable on merits, there does not arise any question of charging

interest or imposing penalties in the case.

10.  In view of the above discussion, I set aside the impugned order and allow the

appeal filed by the appellant.

11, orfier st 2T &t it TS erdier 7 e Sudis ais o faar Srar g |
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Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad
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